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Section 
730.10 
730.20 
730.30 
730.40 
730.50 
730.60 
730.70 

ARTICLE 730--MENTAL DISEASE OR DEFECT 
EXCLUDING FITNESS TO PROCEED 

Fitness to proceed; definitions. 
Fitness to proceed; generally. 
Fitness to proceed; order of exam ination. 
Fitness to proceed; local criminal court accusatory instrument. 
F i tnes~. to proceed; i nd i c tmen t. 
Fitness to proceed; procedure follo1Aling custody by commissioner-. 
Fitness to proceed; procedure following termination of custody 

by commissioner. 

$ 730.10 Fitness to proceed; definitions. 
As used in this article, the following terms have the follolA1ing 

me~'ngs: 
1. "Incapacitated person" means a defendant who as a result of mental 

d i _ ase or defec t I ads capac i ty to understand the proceed i o~ aga i ns t 
him or to a.ssist in his OI,lJn defense. 

2. "Order of examination" means an order issued to an appropriate 
dir'ector' by a criminal cour·t lNher'ein a cr- iminal action is pending 
against a defendant, or by a family court pursuant to section 322.1 of 
the fam i I y cour t ac t where ina juven i I e de I i nquency proceed i ng is 
pending against a juvenile, directing that such person be examined for 
the purpose of determining if he is an incapacitated person. 

3. "Commissioner" means the state commissioner of mental health or 
the state commissioner of mental retardation and developmental 
d i sab iIi tie s . 

4 . "Director" means Ca) the director of a state hospital operated by 
the office of mental health or the director of a developmental center 
operated by the office of mental retardation and developmental 
disabilities, or (b) the director- of a hospital operated by any local 
government of the state that has been certified by the commissioner as 
having adequate facil ities to examine a defendant to deter-mine if he is 
an incapacitated person, or (c) the director of community mental health 
services. 

5. "Qual ified psychiatrist" means a physician who: 
Ca) is a diplomate of the American board of psychiatry and neurology 

or- is eligible to be certified by that board; or, 
(b) is certified by the American osteopathic board of neurology and 

psychiatry or is el igible to be certified by that board. 
6. "Certified psychologist" means a person who is registered as a 

certified psychologist under article one hundred fifty-three of the 
education law. 

7. "Psychiatric examiner" means a qualified psychiatrist or a 
certified psychologist who has been designated by a director to examine 
a defendant pursuant to an order of examination. 

8. "Examination report" means a report made by a psychiatric examiner 
wherein he sets forth his opinion as to whether the defendant is or is 
not an incapacitated person, the nature and extent of his examination 
and, if he finds that the defendant is an incapacitated person, his 
diagnosis and prognosis and a detailed statement of the reasons for his 
opinion by making particular reference to those aspects of the 
proceedings wherein the defendant lacKs capacity to understand or to 
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assist in his own defense . The state administrator and the commissioner 
must jointly adopt the form of the examination report; and the state 
administrator shall prescribe the number of copies thereof that must be 
submitted to the court by the director. 
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'$~lea; plea of not responsible by reason of mental disease or 
defect. 

1. The defendant may, with both the permission of the court and the 
consent of the people, enter a plea of not responsible by reason of 
mental disease or defect to the entire indictment. The district attorney 

j!!.Y st c.ta te to the cour t either' ora 11 y on the record or ina IIJr it in g 
filed with the court that the people consent to the entry of such plea 
and that the people are satisfied that the affirmative defense of lack 
of criminal responsibil ity by reason of mental disease or defect would 
be proven by the defend t at a trial by a re onderance of 
evi ence. The district attorney must further state to the court in 
de tail the evidence available to the people IIJith respect to the offense 
or' offenses charged in the indictment, including all psychiatric 
evidence available or known to the people. If necessary, the court may 
conduct a hearing before accepting such plea. The district attorney 
must further state to the court the reasons for recommending such plea. 
The reasons shall be stated in detail and not in conclusory terms. 

2. Counsel for the defendant must state that in his opinion 
defendant has the capacity to understand the proceedings and to assist 
in his own defense and that the defendant understands the consequences 
of a plea of not responsible by reason of mental disease or defect. 
Counsel for the defendant must further state whether in his opinion 
defendant has any vi abl e defense to the offense or offenses charged in ", t.(.LS~\~ 
the indictment other than the affirmative defense of lack of criminal '001> n \'::-: 
responsibil ity by reason of mental disease or defect. Counsel for the ~~~ 
defendant must further state in detail the psychiatric evidence 
available to the defendant with respect to such latter affirmative 
defense. 

3. Before accepting a plea of not responsible by reason of mental 
disease or defect, the court must address the defendant in open court 
and /determine that he understands each of the follOl.o\Iing: 

~ (a) The nature of the charge to which the plea is offered, and the 
con~equences of such plea; 

~ eb) That he has the right to plead not guilty or to persist in that 
ple ~ if it has already been entered; 

J ec) That he has the right to be tried by a jury, the right to the 
assistance of counsel, the right to confront and cross-examine I,oJi tnesses 
agaI nst him, and the right not to be compelled to incriminate himself; 

Cd) That if he pleads not responsible by reason of mental disease 
or defect there will be no trial with respect to the charges contained 
in the indictment, so that by offering such plea he waives the right to 
su d tr i al; 

J (e) That if he pleads not r e s pon s ib1e ,.by reason of mental disease 
or defect the court will ask him questions about the offense or offenses 
charged in the indictment and that he will thereby ~<laive his r'i gh t not 
to &e compe lled to incriminate himself L.. and 

ef) That the acceptance of a plea of not responsible by reason of 
mental disease or defect is the equivalent of a verdict of not 
responsible by reason of mental disease or defect after trial. 

4. The court shall not accept a plea of not responsible by reason 
of mental disease or defect without first determining that there is a 
factual basis for such plea. The court must address the defendant 
per'sonally in open court and determine that t he plea is voluntar;y, 



know i ng l;v made force thre rom iss. The i'~ 
cour must inquir"e I/Jhether the def~s ',Ilillingness plead rec.!I1t~ 

from prior discussion~" behlleen the district attorney and counsel for the ~)-Q.;. 
de te ndant. the court ~ust be satisfied that the defendant understands 
the proceedings against him, has sufficient capacity to assist in his 
own defense and understands the consequences of a plea of not 
responsible by reason of mental disease or defect. The court may make 
such inquiry as it deems necessary or appropriate for the purpose of 
making the determinations required by this section. 

5. Before accepting a plea of not responsible by reason of mental 
disease or defect, the court must find and state each of the following 
on J he record in detail and not in conclusory terms: 

Ca) That it is satisfied that each element of the offense or 
offenses charged in the indictment would be establ ished beyond a 
r"eaJonab 1 e doubt at a tr i a 1 ; 

J eb) That the affirmative defense of lack of criminal responsibil ity 
by reason of mental disease or defect would be proven by the defendant 
at ¥ trial by a preponderance of the evidence; 

J ec) That the defendant has the capacity to understand the 
pr"oq'eedings against him and tCI assist in his own defense; 

~ ed) That such plea by the defendant is knowingly and voluntarily 
maM' and that there is a fac tua 1 bas is for the plea; 
~ (e) That the acceptance of such plea is required in the interest of 

the publ ic in the effective administration of justice . 
6. When a plea of not responsible by reason of mental disease or 

defect is accepted by the court and recorded upon the minutes, the 
pr"ovisions of section 330.20 of this chapter shall govern all subse,g uent 
proceedings against the defendant. 
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Section 
330.10 
330.20 

ARTICLE 330-PROCEEDINGS FROM VERDICT 
TO SENTENCE 

Disposition of defendant after verdict of acquittal. 

Lth~S (Q",,\Q.. ~L ""N. .. ~~h",,,,,,) 

u.\s~ I~"- \ k:~~~" 
Procedure following verdict or plea of not responsible by reason 

of mental disease or defect. 
330.25 Remo!)a 1 after verdict. 
330.30 t10tion to set aside !)erdict; gr-ounds for- . 
330.40 t10tion to set aside verdict; procedure. 
330.50 t1otion to set aside verdict; or-der- granting motion. 

-* 330.20 Procedure following verdict or- plea of not respon=-ib1e by 
reason of mental disease or defect. 

1. Definition of terms. As used in this section, the following terms 
shall have the following meanings: 

(a) "Commissioner" means the state commissioner of mental health or 
the state commissioner of mental retardation and developmental 
d i sab i 1 i t y . 

(b) "Secure facil ity" means a faci1 ity l,lJithin the state office of 
mental health or the state office of mental retardation and 
developmental disabi1 ities which is staffed with personnel adequately 
trained in security methods and is so equipped as to minimize the risk 
or danger of escapes, and which has been so specifically designated by 
the commissioner. 

(c) "Dangerous mental disorQe.c:." means: (i) that a defendant currently 
suffers from a "mental illness" as that term is defined in subdivision 
twenty of section 1.03 of the mental hygiene law, and (i i) that because 
of such condition he currentl y const i tutes a phYs ical danger to himself 
or othtts. 

(d) "Menta11 mea t a defendant currently suffers from a 
men ta 1 ill ness for l,lJh i ch care and trea tmen as a pat i en t, in the 
in-patient services of a psychiatric center under the jurisdiction of 
the state office of mental health, is essential to such defendant's 
welfare and that his judgment is so impaired that he is unable to 
understand the need for such care and treatment; and, where a defendant 
is men tall y re tarded, the term "menta 11 y ill " shall also mean, for 
purposes of this section, that the defendant is in need of care and 
treatment as a resident in the in-patient services of a developmental 
center or other residential facility for the mentally retarded a_nd 
developmentally disabled under the jurisdiction of the state office of 
mental retardation and developmental disabil ities. 

(e) "Examination order" means an order directed to the commissioner 
requiring that a defendant submit to a psychiatric examination to 
determine whether the defendant has a dangerous mental disorder, or if 
he does not have dangerous mental disorder, whether he is mentally ill. 

': f) "Comm i tmen t order" or "recomm i tmen t order" means an order 
committing a defendant to the custody of the commissioner for 
confinement in a secure facility for care and treatment for- six months 
from the date of the order. 

(g) "First 
expiration of 

retention order" means an order which is effective at the 
the period prescribed in a commitment order for a 

V'.~h ~'J ... ) 



recommitment order, authorizing continued custody of a defendant by the 
commissioner for a period not to exceed one year. 

(h) "Second retention order" means an order which is effective at the 
expiration of the period prescribed in a first retention order, 
authorizing continued custody of a defendant by the commissioner for a 
period not to exceed two years. 

(i) "Subsequent retention order" means an order which is effective at 
the expiration of the period prescribed in a second retention order or a 
prior subsequent retention order authorizing continued custody of a 
defendant by the commissioner for a period not to exceed two years. 

(j) "Retention order" means a first retention order, a second 
retention order or a subsequent retention order. 

(K) "Furlough order" means an order directing the commissioner to 
allow a defendant in confinement pursuant to a commitment order, 
recommitment order or retention order to temporarily leave the facil ity 
for a period not exceeding fourteen days, either with or without the 
constant supervision of one or more employees of the facil ity. 

(1) "Transfer order" means an order directing the commissioner to 
tr-ansfer a defendant from a secure fac iIi ty to a non-secure fac iIi ty 
under- the j ur i sd i c t i on of the comm iss i oner or to any non-secure fac iIi ty 
designated by the commissioner. 

(m) : Release orde c " means an order directing the commissioner to 
terminate a defendant's in-patient status without terminat i ng. the 
commIssioner's responsibil i ty for the defendant. 
- (n) "D i scharge o.c.de.r " means an order term ina t i ng an order of 
conditions or unconditionally discharging a defendant from supervision 
under the provisions of this section. 

(0) "Order of conditions" means an order directing a defendant to 
comply with this prescribed treatment or any other condition which 
the court de ermines to be reasonably necessary or appropriate, and, in 
addition, where a defendant is in custody of the commissioner, not to 
leave the facility without author-ization. The order shall be valid for 
five years from the date of its for ood cause 

ac t ion 
mental 

or plea 

- - nal five Years. 
which prosecuted the criminal 
not responsible by reason of 

(q) "Qualified psychiatrist" means a physician who (i) is a diplomate 
of the American board of psychiatry and neurology or is el igible to be 
certified by that board; or Ci i) is certified by the American 
osteopathic board of neurology and psychiatry or is el igible to be 
certified by that board. 

(r) "Licensed psychologist" means a person who is registered as a 
psychologist under article one hundred fifty-three of the education law. 

( s ) " P s y chi a t ric e x am i n e r " mea n s a qua I i fie d p s y chi a t r- i s tor a 
I icensed psychologist IAlho has been designated by the commissioner- to 
examine a defendant pursuant to this section, and such designee need not 
be an employee of the department of mental hygiene. 

2. Examination order; psychiatric examiners. Upon entry of a verdict 
of not responsible by reason of mental disease or defect, or upon the 
acceptance of a plea of not responsible by reason of mental disease or 
defect, the court must immediately issue an examination order. Upon 
receipt of such order, the commissioner must designate two qual ified 
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psychiatric examiners to conduct the examination to examine the 
defendant. In conducting their examination, the psychiatric examiners 
may employ any method which is accepted by the medical profession for 
the examination of persons alleged to be suffering from a dangerous 
mental disorder or to be mentally ill or retarded. The court may 
authorize a psychiatrist or psychologist retained by a defendant to be 
present at such examination. The clerk of the court must promptly 
forward a coPY of the examination order to the mental hygiene legal 
service and such service may thereafter participate in all subsequent 
proceedings under this section. 

3. Examination order; place of examination. Upon issuing an 
examination order, the court must, except as otherwise provided in this 
subd i vis ion, d i rec t that the defendan t be comm it ted to a secure fac iIi ty 
designated by the commissioner as the place for such psychiatric 
examination. The sheriff must hold the defendant in custody pending such 
designation by the commissioner, and when notified of the designation, 
the sher-iff must promptly del iver the defendant to such secure facil ib'. 
When the defendant is not in custodY at the time of such verdict or 
plea, because he was previously released on bailor on his own 
recogn i zance, the cour t,.1 in its d i scre t i on, m.a.l d i cer t that such 
examination be conducted on an out-patient basis, and at such time and 
place as the commissioner shall designate. If, hOIAiever, the commissioner 
informs the court that confinement of the defendant is necessary for an 
effective examination, the court must direct that the defendant be 
confined in a facility designated by the commissioner until the 
examination is completed. 

4. Examination order, duration. Confinement in a secure facility 
pursuant to an examination order shall be for a period not exceeding 
thirty days, except that, upon appl ication of the commissioner, the 
court may authorize confinement for an additional period not exceeding 
thirty days when a longer period is necessary to complete the 
examination. If the initial hearing required by subdivision six of this 
section has not commenced prior to the termination of such examination 
period, the commissioner shall retain custody of the defendant in such 
secur-e fac iIi ty unt i 1 custody is transferred to the sher i ff in the 
manner prescribed in subdivision six of this section. During the period 
of such conf i nemen t, the phys i c i an in charge of the fac iIi ty may 
administer or cause to be administered to the defendant such emergency 
psychiatric, medical or other therapeutic treatment as in his Judgment 
should be administered. If the court has directed that the examination 
be conducted on an out-patient basis, the examination shall be completed 
within thirty days after the defendant has first reported to the place 
designated by the commissioner, except that, upon appl ication of the 
commissioner, the court may extend such period for a reasonable time if 
a longer period is necessary to complete the examination. 

5. Examination order; reports. After he has completed his examination 
of the defendant, each psychiatric examiner must promptly pr-epare a 
report of his findings and evaluation concerning the defendant's mental 
condition, and submit such report to the commissioner. If the 
psychiatric examiners differ in their opinion as to whether the 
defendant is mentally ill or is suffer-ing from a danger-ous mental 
disorder, the commissioner must designate another psychiatric examiner 
to examine the defendant. Upon receipt of the examination reports, the 
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commissioner must submit them to the court that issued the examination 
order. If the court is not satisfied with the findings of these 
psychiatric examiners, the court may designate one or more additional 
psychiatric examiners pursuant to subdivision fifteen of this section. 
The court must furnish a COPy of the reports to the district attorney, 
counsel for the defendant and the mental hygiene legal service. 

6. Initial hearing; commitment or-der. After- the e:<amination r-epor-ts 
are submitted, the court must, within ten days of the receipt of such 
reports, conduct an initial hearing to determine the defendant's present 
mental condition. If the defendant is in the custody of the commissioner 
pursuant to an examination order, the court must direct the sheriff to 
obtain custody of the defendant from the commissioner and to confine the 
defendant pending further order of the court, except that the court may 
direct the sheriff to confine the defendant in an institution located 
near the place 1,l)here the court sits if that institution has been 
designated by the commissioner as suitable for the temporary and secure 
detention of mentallY disabled persons. At such initial hearing, the 
district attorney must establ ish to the satisfaction of the court that 
the defendant has a dangerous mental disorder or is mentally ill. If the 
court finds that the defendant has a dangerous mental disorder, it must 
issue a commitment order. If the court finds that the defendant does not 
have a dangerous men ta 1 disorder bu tis men ta 11 y ill, the prov i s ions of 
subdivision seven of this section shall apply. 

7. Initial hearin civil commitment and orde onditions. If, at 
the conclusion of the initia earlng con ucted pursuant to subdivision 
six of this section, the court finds that the defendant is mentally ill 
but does not have a dangerous mental disorder, the provIsions of 
articles nine or fifteen of the mental hygiene law shall apply at that 
stage of the proceedings and at all subsequent proceedings. Having found 
that the defendant is mentally ill, the court must issue an order of 
conditions and an order committing the defendant to the custody of the 
commissioner. The latter order shall be deemed an order made pursuant to 
the mental hygiene law and not pursuant to this section, and further 
retention, conditional release or discharge of such defendant shall be 
in accordance with the provisions of the mental hygiene law. If, at th L 
conc 1 us i the in i t i a 1 hear i ng , the cour t finds that th e defendanj 
does not hal) - dan e I sorder- - nd is not men tall y ill the 
court must discharge the defendant either unconditionally or subject to 
an order of conditions. 

8 . First re t ention order. When a defendant is in the custody of the 
commissioner- pursuant to a commitment order, the commissioner must, at 
least thirty days prior to the expiration of the period prescribed in 
the order, apply to the court that issued the order, or to a superior 
cClurt in the counb !Alhere the secure facil ity is located, for a first 
retention order or a release order. The commissioner must give written 

notice of the appl ication to the district attor-ney, the defendant, 
counsel for the defendant, and the mental hygiene legal service. Upon 
receipt of such appl ication, the court may, on its own motion, conduct a 
hearing to determine whether the defendant has a dangerous mental 
disorder, and it must conduct such hearing if a demand therefor is made 
by the district attorney, the defendant, counsel for the defendant, or 
the mental hygiene legal service within ten days from the date that 
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notice of the application was given to them. If such a hear·ing is held 
on an appl ication for retention, the commissioner mlJst establ ish to the 
satisfaction of the court that the defendant has a dangerous mental 
disorder or is mentally ill. The district attorney shall be entitled to 
appear and present evidence at such hearing. If such a hearing is held 
on an appl ication for release, the district attorney must establ ish to 
the satisfaction of the court that the defendant has a dangerous mental 
disorder· or is mentally ill. If the cour·t finds that the defendant has a 
dangerous mental disorder it must issue a first retention order. If the 
court finds that the defendant is mentally ill but does not have a 
dangerous mental disorder, it must 
pursuant to subdivision eleven of 

retention order and, 
a transfer order and an 

order of conditions. ~I~f~t~h~e~c~o~u~r_t~~~~~~~~1T~~~~~;;'~~~~~ 
a dan erous mental disorder Issue a 
release order and an order of conditions eursyant to twelve 
of this section. -=-

9. Second and subsequent retention orders. When a defendant is in the 
custody of the commissioner pursuant to a first retention order, the 
commissioner must, at least thirty days prior to the expiration of the 
period prescribed in the order , apply to the court that issued the 
order, or to a super i or cour tin the coun ty where the fac i 1 it>' is 
located, for a second retention order or a release order. The 
commissioner must give written notice of the appl ication to the district 
attorney, the defendant, counsel for the defendant, and the mental 
hyg i ene 1 ega 1 serv i ce. Upon rece i p t of such app 1 i ca t ion, the cour t may, 
on its own motion, conduct a hearing to determine whether the defendant 
has a dangerous mental disorder, and it must conduct such hearing if a 
demand therefor is made by the district attorney, the defendant, counsel 
for the defendant, or the mental hygiene legal service within ten days 
fr·om the date that not i ce of the app 1 i ca t i on was given to them. I f such 
a hearing is held on an appl ication for retention, the commissioner must 
establ ish to the sat i sfact i on of the court that the defendant has a 
dangerous mental disorder or is mentally ill. The district attorney 
shall be entitled to appear and present evidence at such hearing. If 
slJch a hearing is held on an appl ication for release, the district 
attorney must establ ish to the satisfaction of the court that the 
defendant has a dangerous mental disorder or is mentally ill. If the 
court finds tha~ the defendant has a dangerous mental disorder it must 
issue a second retention order. If the court finds that the defendant is 
mentally ill but does not have a dangerous mental disorder, it must 
issue a second retention order and, pursuant to subdivision eleven of 
this section, a transfer order and an order of conditions. If the court 
finds that the defendant does not have a dangerous mental disorder and 
is not mentally ill, it must issue a release order and an order of 
conditions pursuant to subdivision twelve of this section. When a 
defendant is in the custody of the commissioner prior to the expiration 
of the period prescribed in a second retention order, the procedures set 
forth in this subdivision for the issuance of a second retention order 
shall govern the appl ication for and the is~.uance of any subsequent 
retention order. 

10. Furlough order. The commissioner may apply for a furlough order, 
pursuant to this subdivision, when a defendant is in his custody 
pur·suan t to a comm i tmen t order , r·ecomm i tmen t order· , or· re ten t i on order 
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and thE' commissioner is of the view that, consistent ''''ith the publ ic 
safety and wE'lfare of the community and the defendant, thE' cl inical 
condition of thE' defendant warrants a granting of thE' privilE'ges 
au thor-i zed by a fur-lough order. The app 1 i ca t i on for a fur 1 ough order may 
be madE' to thE' court that iSSUE'd thE' commitmE'nt ordE'r, or to a superior 
cour tin thE' coun ty 'Alhere the secure fac i 1 i ty is 1 oca ted. The 
commissioner must givE' tE'n days written notice to the district attorney, 
the defendant, counsel for the defendant, and the mental hygiene legal 
ser-vi ce . Upon receipt of such application, the court may, on its mOJn 

motion, conduct a hearing to determine whether the app1 ication should be 
granted, and must conduct such hearing if a demand therefor is made by 
the district attorney. If the court finds that the issuance of a 
furlough order is consistent with the publ ic safety and welfare of the 
community and the defendant, and that the cl inical condition of the 
defendant warrants a granting of the privileges authorized by a furlough 
order, the court must gr-ant the appl i cat i on and issue a furlough order 
containing any terms and conditions that the court deems necessary or 
appropriate. If the defendant fails to return to the secure facil ity at 
the time specified in the furlough order, then, for purposes of 
subdivision nineteen of this section, he shall be deemed to have 
escaped. 

11. Transfer order and order of conditions. The commissioner may apply 
for a transfer order, pursuant to this subdivision, when a defendant is 
in his custody pursuant to a retention order or a recommitment ordE'r, 
and the commissioner is of the view that the defendant does not have a 
dangerous mental disorder or that, consistent with the publ ic safety and 
~lje 1 fare of the commun i ty and the defendan t, the c 1 in i ca 1 cond it i on of 
the defendant warrants his transfer from a secure fac i 1 i ty to a 
non-secure fac i 1 i ty under the j ur i sd i c t i on of the comm iss i oner or to any 
non-secur-e facil ity designated by the commissioner. The appl ication for 
a transfer order may be made to the court that issued the order under 
which the defendant is then in custody, or to a superior court in the 
county where the secure facil ity is located. The commissioner must give 
ten days written notice to the district attorney, the defendant, counsel 
for the defendant, and the mental hygiene legal service. Upon receipt 
of such application, the cour-t may, on its own motion, conduct a hearing 
to determine whether the appl ication should be granted, and must conduct 
such hE'aring if the demand therefor is made by the district attorney. At 
such hearing, the district attorney must establish to the satisfaction 
of the court that the defendant has a dangerous mental disorder or that 
the issuance of a transfer order- is inconsistent \.oJith the publ ic safety 
and welfare of the community. The court must grant the appl ication and 
issue a transfer order if the court finds that the defendant does not 
have a dangerous mental disorder, or if the court finds that the 
issuance of a transfer order is consistent wi th the publ ic safety and 
'_-Ijelfare of the community and the defendant and that the cl inical 
condition of the defendant, warrants his transfer from a secure faci1 ity 
to a non-secure facil ity. A court must also issue a transfer order when, 
in connection with an app1 ication for a first retention order pursuant 
to subdivision eight of this section or a second or subsequent retention 
order pursuant to subdivision nine of this section, it finds that a 
defendant is mentally ill but does not have a dangerous mental disorder. 
Whenever a court issues a transfer order it must also issue an order of 
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conditions. 
12. R~l~ase or-der- and ord~r of cond i t jon !i&. The comm i ssion~ro may appl y 

for a release order-, pursuant to this subdivision, wh~n a defendant is 
in his custody pursuant to a r-~tention ord~r- or- r-ecommitm~nt or-der-, and 
the commiss ioner- is of the vi~w that the defendant no longer has a 
dangeroou s m~nta1 disorod~r and is no longer mentally ill. The app1 ication 
for- a r~l~ase or-der may be made to th~ court that issued the or-der under 
which th~ defendant is then in custody, or- to a superior cour-t in the 
county ~<Jh~re the facility is located. The application must contain a 
description of the defendant ' s curr~nt mental condition, the past cour-se 
of tr-eatment, a history of the defendant's conduct subsequ~nt to his 
commitment, a IA/r-itten serv i c~ plan for continued tr-eatmen t l.J.j h i ch shal l 
include the infor-mation s ecified in subdivision (g) of 9.15 of 

Ie m~nta1 hygiene 1aw~ and a e al a ement of the extent to which 
superol)i slOn O"t th e defendant after release is proposed. The commissioner 
must give ten days written notice to th~ district attorney, th~ 

def~ndant, counsel for the defendant, and the mental hygiene legal 
servic~. Upon receipt of such app1 ication, the court must promptly 
conduct a hearing to determine the defendant's pr-esent mental condition. 
At such hearing, the district attorney must ~stab1ish to th~ 

satisfaction of the court that th~ defendant has a dangerous mental 
disor-d~r- or is mentally ill. If the court finds that the defendant has a 
dangerous mental disorder, it must deny the app1 ication for a release 
ord~r-. If the court finds that the d~fendant does not have a danger-ous 
mental disorder but is mentally ill, it must issu~ a transfer ordero 
pursuant to subdivision e1ev~n of this section if the defendant is th~n 
conf i ned ina securoe fac i 1 i ty. If the cour t f i nds tha t the def endan t 
does not hal)e a dangH OII c, mental d i sorder and is not mental ly i ll , U 
must grant the app l ication an d i ssue a roe1ease or-d IU:, . A court must also 

i ssu~ a re1eas~ order wh~n, in connection with an app1 ication for- a 
first r-etention order pursuant to subdivision eight of this section or a 
s~cond or subsequent r-et~ntion order pursuant to subdivision nine of 
this s~ction, it finds that the defendant does not have a dangerous 
men tal disorder and is not men tall y ill. l")henever a cour tissues a 
r-e1ease order it must also issue an order of conditions . If th e cour t 
has previously issued a transfer order and an or-der- ~ f conditions, it 
must issue a new order of conditions upon issuing a release order. ~ 
or-der of conditions issued in conjUnction with a release or-der shall 
i ncoro porate a wri tten ser-vice plan. proepared by a psychiatrist famTli"a"r 
with the defendant's case history and approved by the court, and shall 
contain any conditions that th~ court determines to be reasonably 
n~ce!:osary or appropr i ate . It sha 11 b~ the respons i b i 1 i t y of the 
commission~r- to determine that such defendant is receiving the servic~s 

specifi~d in the writt~n s~rvice plan and is complying with any 
conditions specified in such plan and the order of conditions. 

1 3. Dis c h a ro g e 0 r de r. The c omm iss ion e r may a p pl y for a dis c h a ro g ~ 0 r de ro , 
pur-suant to thi S subdivision , when a defendant has been continuously on 
an out- atient status for- thr-ee 
order , and th~ commissioner is of longer
has a dangerous mental disord~r and is no 10ng~r- m~ntally ill and that 
the issuance of a discharoge order is consist~nt IA/ith the pub1 ic safety 
and we1far-~ of the community and the d~f~ndant . The app1 ication for a 
d i scharge order may be made to the cour-t that issued the release or-der, 
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or to a supero i or couro tin the coun ty ~\lhere the defendan tis then 
residing. The commissioner must give ten days written notice to the 
district attorney, the defendant, counsel for the defendant, and the 
mental hygiene legal service. Upon receipt of such application, the 
court may, on its own motion, conduct a hearing to determine whether the 
appl ication should be groanted, and must conduct such hearoing if a demand 
therefor is made by the district attorney. The court must grant the 
app 1 i ca t i on and issue a discharge order if the cour t finds that the 
defendant has been continuously on an out-patient status for three years 
or more, that he does not have a dangerous mental disorder and is not 
mentally ill, and that the issuance of the discharge order is consistent 

14. Recommitment order. At any time du.t°ing tAB peroieod covered by an _ 
order of conditions an appljcatJa.n may be made by. .. the commissioner oro 
the district attorne...i;. to the court that issued such oroder, or to a 
superior court in the county where the defendant is then residing, for ~ 

recommitment order when the a ° ° f the view that the defendant 
has a dangerous mental disorder. The appl icant must give IlJritten no Ice 
of the appl ication to the defendant, counsel for the defendant, and the 
mental hygiene legal service, and if the appl icant is the commissioner 
he must give such notice to the district attorney oro if the applicant is 
the district attorney he must give such notice to the commissioner. Upon 
receipt of such appl ication the court must order the defendant to appear 
before it for a hearing to determine if the defendant has a dangerous 
mental disorder. Such order may be in the form of a written notice, 
specifying the time and place of appearance, served personally upon the 
defendant, or mailed to his last known address, as the court may direct. 
If the defendant fails to appear in court as directed, the court may 
issue a warrant to an appropriate peace officer directing him to take 
the defendant into custody and bring him before the court. In such 
circumstance, the court may direct that the defendant be confined in an 
appropriate institution located near the place where the court sits. The 
court must conduct a hearing to determine whether the defendant has a 
dangerous mental disorder. At such hearing, the appl icant, whether he be 
the commissioner or the district attorney must establish to the 
satisfaction of the court that the defendant has a dangerous mental 
disorder. If the appl icant is the commissioner, the district attorney 
shall be entitled to appear and present evidence at such hearing; if the 
applicant is the district attorney, the commissioner shall be entitled 
to appear and present evidence at such hearing. If the court finds that 
the defendant has a dangerous mental di soroder, it must issue a 
recommitment order. When a defendant is in the custody of the 
comm iss i oner pursuan t to a recomm i tmen t order, the procedures se t foro th 
in subdivisions eight and nine of this section for the issuance of 
retention orders shall govern the appl ication foro and the issuance of a 
first retention order, a second retention order, and subsequent 
retention orders. 

15. Designation of psychiatric examiners. If, at any hearing conducted 
under this section to determine the defendant's present mental 
condition, the court is not satisfied with the findings of the 
psychiatric examiners, the court may direct the commissioner to 
designate one or more additional psychiatric examiners to conduct an 
examination of the defendant and submit a report of their findings. In 



addition, the court may on its own motion, or upon request of a party, 
may designate one or more psychiatric examiners to examine the defendant 
and submit a report of their findings. The district attorney may apply 
to the court for an order directing that the defendant submit to an 
examination by a psychiatric examiner designated by the district 
attorney, and such psychiatric examiner may testify at the hearing. 

16. Rehearing and review. Any defendant who is in the custody of the 
commissioner pursuant to a commitment order, a retention order, or- a 
recommitment order, if dissatisfied with such order, may, within thirty 
days after the making of such order, obtain a rehearing and review of 
the proceedings and of such order in accordance with the provisions of 
section 9.35 or 15.35 of the mental hygiene law. 

17. Rights of defendants. Subject to the limitations and provisions of 
this section, a defendant committed to the custody of the commissioner 
pursuant to this section shall have the rights granted to patients under 
the men ta I hyg i ene I at.A). 

18. Notwithstanding any other provision of law, no person confined by 
reason of a comm i tmen t order, recomm i tmen t order or re ten t i on or-der to a 
secure facil ity may be discharged or released unless the commissioner 
shall del iver IAlritten notice, at least four days excluding Saturdays, 
Sunda;/s and hoI ida;"s, in advance of such discharge or release to all of 
the f 0 I I OIlJ i n g : 

(a) the district attorney. 
(b) the pol ice department having Jurisdiction of the area to which the 

defendant is to be discharged or released. 
(c) any other person the court may designate. 
The notices required by this subdivision shall be given by the 

facility staff physician who IAlas treating the defendant or, if 
unavailable, by the defendant's treatment team leader, but if neither is 
immediately available, notice must be given by some other member of the 
c lin i ca I staff of the fac iIi ty. Such not i ce must be given by any means 
reasonably calculated to give prompt actual notice. 

19. Escape from custody; notice requirements. If a defendant is in the 
custody of the commissioner pursuant to an order issued under this 
section, and such defendant escapes from custody, immediate notice of 
such escape shall be given by the department facil ity staff to: (a) the 
district attorney, (b) the superintendent of state pol ice, (c) the 
sher-iff of the county IJJhere the escape occurred, (d) the pol ice 
department having Jurisdiction of the area where the escape occurred, 
(e) any person the facility staff believes to be in danger, and (f) any 
lal/J enfor-cement agency and any person the facil ity staff bel ieves would 
be able to apprise such endangered person that the defendant has escaped 
from the facil ity. Such notice shall be given as soon as the facil ity 
staff know that the defendant has escaped from the facil ity and shall 
include such information as will adequately identify the defendant and 
the person or persons bel ieved to be in danger and the nature of the 
danger. The notices required by this subdivision shall be given by the 
facilib staff physician I_-I/ho IJJas tr-eating the defendant or, if 
unavailable, by the defendant's treatment team leader, but if neither is 
immediately available, notice must be given by some other member of the 
c lin i ca I staff of the fac iIi ty. Such not ice must be given by an;" means 
reasonably calculated to give pr-ompt actual notice. The defendant may be 
apprehended, restr-ained, transported to, and returned tCI the facilit ;1 
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from which he escaped by any peace officer, and it shall be the duty of 
the officer to assist any r-epr-esentative of the commissioner- to take the 
defendant into custody upon the request of such representative. 

20. Required affidavit. No app1 ication may be made by the commissioner 
under this section without an accompanying affidavit from at least one 
psychiatric examiner- suppor-tive of re1 ief requested in the app1 ication, 
which affidavit shall be served on 0.11 parties entitled to receive the 
notice of application. Such affidavit shall set forth the defendant-'s 
clinical diagnosis, a detailed analysis of his or her mental condition 
which caused the psychiatric examiner to formulate an opinion, and the 
opinion of the psychiatric examiner with respect to the defendant. Any 
app1 ication submitted without the r-equired affidavit shall be dismissed 
by the court. 

21. Appeals. (a) A party to proceedings conducted in accordance with 
the provisions of this section may take an appeal to an intermediate 
appellate court by permission of the intermediate appellate court as 
fo11Q1,\ls: 

Ci) the commissioner- may appeal from any release order, retention 
order, transfer order, discharge order, order of conditions, or 
recommitment order, for which he has not app1 ied; 

': i i) a defendan t , or the men to. 1 hyg i ene 1 ega 1 serl) i ce on his or her 
behalf, may appeal from any commitment order, retention order, 
recommitment order, or, if the defendant has obtained a rehearing and 
review of any such order pursuant to subdivision sixteen of this 
section, fr-om an order, not otherlAiise appealable as of right, issued in 
accordance with the provisions of section 9.35 or 15.35 of the mental 
hygiene law authorizing continued retention under the original order, 
pr-ovided, however, that a defendant IAlho takes an appeal from a 
commitment order, retention order, or recommitment order may not 
subsequently obtain a rehearing and review of such order pursuant to 
subdivision si xteen of- this section; 

C iii) the d i str i c tat torney may appeal from any re 1 ease order-, 
transfer order, discharge order, order of conditions, furlough order, or 
order deny i ng an app 1 i co. t i on for a recomm i tmen t order- IAlh i ch he opposed. 

(b) An aggr i eved par ty may appeal from a final order of the 
intermediate appellate court to the court of appeals by permission of 
the inter-mediate appellate cour-t granted before app1 ication to the court 
of appeals, or by permission of the court of appeals upon refusal by the 
intermediate appellate court or upon direct application. 

Cc) An appeal taken under- this subdivision shall be deemed civil in 
no. ture, and sha 11 be governed by the 1 aws and ru 1 es app 1 i cab1 e to c i v i 1 
appeals; provided, however, that a stay of the order appealed from must 
be obtained in accordance with the provisions of paragraph Cd) hereof. 

Cd) The court from or to which an appeal is taken may stay 0.11 
proceedings to enforce the order appealed from pending an appeal or 
determination on a motion for permission to appeal, or may grant a 
1 imited stay, except that only the court to I.-<Jhich an appeal is taken may 
I)acate, limit, or- modif>' a stay pr-evious1;.- gr-anted. If the order 
appealed from is affirmed or modified, the stay shall continue for five 
days after service upon the appellant of the order of affirmance or 
modification with notice of its entry in the court to which the appeal 
was taken. If a motion is made for permission to appeal from such an 
order, before the expiration of the five days, the stay, or any other 
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stay granted pending deter'mi nat i on of the mot ion for permission to 
appea 1 , shall: 

.: i :> if the mot i on is gr'an ted, continue until five days after the 
appeal is determined; or 

.: i i :> if the motion is denied, continue unt i 1 five days af ter' the 
movant is served 1,oJ i th the order of denial 1,oJ i th notice of its entr·y. 
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